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Court of Appeals of the District of Columbia 


No. 5773. 

R. P. Whitty, Appellant, 
vs. 

David Burnet, Commissioner, &c. 


1 Docket No. 31127. 

i 

R. P. Wliittv, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

For Petitioner: P. N. Burnham, C. P. A., J. !b. Grice, 
Esq. | 

For Respondent: B. M. Coon, Esq., F. Schlosseif, Esq. 

I 

Docket Entries. 

1927. | 

Sept. 9. Petition received and filed (1) (Fee paid)|. 

Oct. 13. Amended petition filed by taxpayer. 

Oct. 14. Copy of amended petition served on General 
Counsel. 

Dec. 12. Answer filed bv General Counsel. 

* 

Dec. 16. Copy of answer served on taxpayer-^-general 
calendar. 

1929. 

Nov. 16. Hearing set Jan. 22, 1930. 

Dec. 4. Motion to consolidate for hearing witlj docket 
31126 filed by taxpayer. 1 

Dec. 5. Motion granted—consolidated for hearing Feb. 3, 
1930. 
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1930. 

Feb. 3. Hearing had before Wm. C. Lansdon, Division 8, 
on merits. Submitted. Stipulation filed at 
hearing*. Briefs due in 60 days. 

Feb. 17. Transcript of hearing of Feb. 3, 1930 filed. 

Mar. 20. Motion for extension to May 4, 1930 to file brief 
filed by General Counsel. 3/21/30 granted. 

May 5. Brief filed by taxpayer. 

Mav f). Brief filed bv General Counsel. 

• • 

Nov. 11. Findings of fact and opinion rendered—Wm. C. 

Lansdon, Division 8. Decision will be entered 
under Rule 50. 

1931. 

Mar. 2. Notice of settlement filed bv General Counsel. 

Mar. 4. Hearing set March 25, 1931 on settlement. 

Mar. 25. Hearing had before Mr. Arundell and Mr. Good¬ 
rich on settlement under Rule 50. Assigned to 
Mr. Lansdon for order. Later proceeding con¬ 
tinued to April 1, 1931. 

2 

Mar. 25. Order of continuance to April 1, 1931 for hearing 
on settlement under Rule 50 entered. 

Mar. 27. Alternative notice of settlement filed by taxpayer. 

Apr. 1. Hearing had before Mr. Lansdon on contested 

settlement under Rule 50. Ten davs in which to 

• 

file brief to support their contentions. 

Apr. 8. Memorandum brief filed by taxpayer. 

Apr. 20. Memorandum brief filed by General Counsel. 

Apr. 28. Decision entered—W. C. Lansdon, Division 8. 

Oct. 28. Petition for review to Court of Appeals for the 
District of Columbia with assignments of error 
filed by taxpayer. 

Oct. 28. Affidavit of service filed. 

Dec. 26. Motion for extension of 30 days to prepare state¬ 
ment and transmit record filed by taxpayer. 

Dec. 28. Order enlarging time to Jan. 28, 1932 for prepara¬ 
tion of evidence and delivery of record entered. 

1932. 

Jan. 28. Motion for extension to March 28, 1932 to file 
statement and transmit record filed by tax¬ 
payer. 
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1932. I 

Jan. 28. Order enlarging time to March 28,1932 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Mar. 28. Motion for extension to April 27, 1932 to prepare 
statement and transmit record filed bj taxpayer. 
Mar. 28. Order enlarging time to April 27, 1932 for prepa¬ 
ration of evidence and delivery of record 
entered. j 

Mar. 28. Praecipe with affidavit of service thereon filed. 
Apr. 27. Motion for extension to 5/18/32 to prepare and 
transmit record filed by taxpayer. 

Apr. 27. Order enlarging time to May 18, 1932 for prepa- 
ation of evidence and delivery of record entered. 
May 13. Motion for 30 day extension to prepare ^ind trans¬ 
mit record filed by taxpayer. 

May 13. Order enlarging time to June 13, 1932 for prepa¬ 
ration of evidence and delivery of record 

* 

entered. 

June 13. Order enlarging time to July 1, 1932 fof delivery 
of record entered. 

July 1. Order enlarging time to August 1, 19.y2 for de¬ 
livery of record entered. j 

3 Filed Oct. 13,1927. j 

I 

United States Board of Tax Appeals. I 
Docket No. 31127. | 

i 

Richard P. Whitty, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Amended Petition. 

\ 

I 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency IT:PA:- 
PYA-60D—WSL dated July 11th, 1927, and as a basis of 
his proceedings alleges as follows: 

1. The petitioner is an individual residing at 624 East 
Capitol Street, Washington, D. C., and was a member of 
the then existing partnership of R. P. Whitty Company. 


4 


R. P. WHITTY VS. DAVID BURNET, COMMR., ETC. 


2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on or 
about, but not prior to the date thereof or July 11th, 1927. 

3. The taxes in controversy "row out of adjustment of 
income of the R. P. Whittv Company (a partnership). 
Only a portion of the taxes making up the proposed assess¬ 
ment of $7,823.91 is in dispute. 

4. The determination of tax set forth in said notice of 
deficiency is based upon tlie following errors: 

(a) The Commissioner of Internal Revenue has not prop¬ 
erly determined profits made and collected as a result of 
the building operations of the R. P. Whittv Company for 
which deferred payments were received over a period of 
years subsequent to completion of the work. 

(b) The Commissioner erred in determining amount of 
profit secured from land partly used in the operations of 
the partnership and partly sold. 

(e) The Commissioner erred in refusing to allow bad 
debts of the partnership actually determined to be bad and 
charged off in the years covered by the report, namely, 1920 
to 1924. 

5. (a) The partnership of R. P. Whittv Company built as 
contractors and on joint venture and maintained its book 
of account on the single entry basis, but did develop and 
maintain complete detail cost accounts for each of the op¬ 
erations with which it was concerned. The building opera¬ 
tions of both classes resulted in the taxpayer being required 
to take back second trust mortgage notes secured by deed 

of trust on the property concerned. These deferred 
4 payments in manv cases were largely in excess of 
the profit which the company made from its building 
operation which resulted in the partnership acting as a 
joint financing agent of the building operations. The profit 
from these building operations thus involved in deferred 
payment notes was not taken up by the company as profit 
except as and when the money was actually received. 

(b) Real estate owned or purchased and used in the 
building operations of the company was secured and car¬ 
ried on the books of the company in lump sum representing 
purchase price of entire property. In the building this 
property was sub-divided and portioned out and some was 
later sold. Some of this property, by reason of its location, 



5 


R. P. WHITTY VS. DAVID BURNET, COMMR., ETC. 

7 ' i 

was more valuable than other portions and the division of 
total cost between the sections built upon and that part 
finally sold was made in the best judgment of the owners 
thereof, and such allocation should not be disturbed bv the 
Commissioner. 1 

(c) The taxpayers as the owners and operators of the 
R. P. Whitty Company were the best judges of j the worth 
and collectibilitv of the accounts standing on tlieir books, 
and as and when the uncollectibility was determined by 
them, and the amounts actually charged off, such action 
should not be disturbed by the Commissioner. 

Wherefore the petitioner prays that this Board may hear 
the proceedings and find that there is no deficiency, or a 
deficiencv in a smaller amount, than as set forth in the 
letter of the Commissioner to the taxpayer thereto annexed. 

D. N. BURNHAM, C. P. A., 

Counsel for Petitioner. 

1103 Vermont Avenue X. W., Washington, 1). C. 

Washington, 

District of Columbia , .<?.<?: 

Richard P. Whit tv, herebv dulv sworn savs that he is the 
petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa- 
ion and belief, and those facts he believes to be trub. 

RICHARD P. WHITTY. 

Subscribed and sworn to before me this 19th day of Sep¬ 
tember, 1927. j 

M. LEXORE FLINT, 

(Notary public.) 

Conformed. 



6 


R. P. WHITTY VS. DAVID BURNET, COMMR., ETC. 

5 (Exhibit A.) 

Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 
IT :PA :PYA-60D. WSL. 


Mr. Richard P. Whitty, 

624 East Capitol Street, 
Washington, D. C. 

Sir: 


July 11, 1927. 


The determination of vour income tax liabilitv for the 

* • 

years 1920 to 1924, inclusive, as set forth in office letter 
dated June 2, 1927, disclosed an aggregate deficiency in tax 
amounting to $7,823.91, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT: PA: PYA-60D-WSL. In the event that 
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you acquiesce in a part of the determination, tjie waiver 
should be executed with respect to the items to Which you 
agree. 

Respectfully, 

D. H. BLA|IR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner . 

Inclosures: Statement, Form A, Form 882. 

6 Statement. I 

IT: PA: PYA-60D. WSL. 

i 

July 11, 1927. 

In re Mr. Richard P. Whitty, 624 East Capitol Street, 

Washington, D. C. 


Year. 

1920 (Waiver) 

1921 

1922 

1923 . 

1924 . 


Total 


I Deficiency 
in tax. 

$1,270.85 

3,559.08 

864.05 

1,494.87 

635.06 


$7,823.91 


The report of the Internal Revenue Agent in Cparge at 
Baltimore, Maryland, dated April 9, 1927, has been re¬ 
viewed and approved as submitted. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for your 
district, and remittance should then be made to hinji. 
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7 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to IT :PA :PYA. WSL . 


June 2, 1927. 


R. P. Whitty Company, 
Union Trust Building, 
Washington, D. C. 


Sirs: 

Reference is made to the report of the Internal Revenue 
Agent in Charge at Baltimore, Maryland, dated April 9, 
1927, covering an investigation of vour distributive in- 
come for the years 1920 to 1924, inclusive. 

In this connection, you are advised that the report has 
been reviewed and approved as submitted. 

Respectfully, 

C. R. NASH, 

Assistant to the Commissioner, 
By A. LEWIS, 

Head of Division. 


R. P. Whitty Company. 


Table of Contents. 

Preliminary Statement. 

Schedule 1. Net income, 1920. 

“ 2. Distribution of Income, 1920. 

“ 3. Net Income, 1921. 

“ 4. Distribution of Income, 1921. 

4 4 5. Net Income, 1922. 

“ 6. Distribution of Income, 1922. 

“ 7. Net Income, 1923. 

“ S. Distribution of Income, 1923. 

“ 9. Net Income, 1924. 

“ 10. Distribution of Income, 1924. 
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Exhibit A. Schedule Depreciation F & F. 

“ B. “ “ Automobiles. 

“ C. Summary of Depreciation. 

“ D. Income Adjustments Sales and Contracts. 
“ E. “ “ “ “ | “ 

“ JP. 44 a a u | a 

“ Q a a a u << 

“ JJ <4 4 4 4 4 4 4 4 4 

Preliminary Statement. 

Summary. j 


Years. Inerealse in income. 

1920 . *46,754.37 

1921 . ; 47,046.62 

1922 . ! 22,788.02 

1923 . ! 29,955.83 

1924 . ' 18,129.65 


Total . $164,674.50 

The above named partnership, composed of Mr] Richard 
P. Whit tv and Mr. Frank B. Essex was formed ih 1916 to 
engage in the building and contracting business. Each of 
these gentlemen holds a 50% interest in the business, par¬ 
ticipating in profits and losses, share and share alike. 

9 The various adjustments have been explained to 

the partners and to their accountant, Mr. D. N. Burn¬ 
ham, who lias submitted a power of attorney for the part¬ 
nership as well as the individual members thereof. The lat¬ 
ter wishes to reserve his decision as to anv agreement with 
the findings of the examining officer, until he has received a 
copy of the report. He stated, however, that he expected 
to protest the disallowance of bad debts covering certain of 
the items. The adjustments have been so numerous that 
they are not again set forth in detail. 


2—5773a 
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R. P. Whitty Company. 
Schedule 1. 


Net Income , Year Ending 

I Income 

Account. per return. 

Completed contracts.... 39, S95.56 (a) 
Rents received.(a-1) 


Total income. 

39,895.56 

Office rent. 

240.00 

Tel. & Tel. 

523.81 

Office salaries. 

1.S50.00 

Plans, sta. & Ptg. 

56S.00 

Travel and entertainment 

862.50 

Trade journals and asso- 


ciations. 

485.00 

Miscellaneous. 

1.40S.66 

Total. 

5,937.97 (b) 

Auto expense. 

2,624.S3 

Total. 

8,562.80 

Compensation partners. . 

31,550.90 (d) 

Depreciation. 

1,115.25 

Loss sales automobiles... 

1,125.00 (e) 

Total expense. . . . 

42,353.95 

Net income. 

2,458.39 


December 31, 1920. 

Additions Reduction Income as 
to income, of income, amended. 

13,480.70 . 53,376.26 

374.50 . 374.50 


53,750.76 


754.50 


5,183.47 

.(c) 

31.550.90 

118.73 

2,743.56 

7,927.03 


1,115.25 

412.50 

9,454.7S 

44.295.98 

712.50 


46,873.10 

118.73 
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R. P. Whitty Company. 
Schedule 1-A. 


Explanation of Items. 


(a) Profits on completed contracts are increased in accordance with Exhibit D. 
(a-1) Rental income from Southern Garage not reported is included. 

(b) Miscellaneous expense, as adjusted, is total of the general expense account 
per books, less the following deductions: 


Total general expense. 

Less: 

Drawing account Whitty & Essex 

Saving Fund .i. 

Elks Dues.. 

Life insurance (Whittv Essex). 
Income tax (Whitty Essex). . . 

Stocks and bonds purchased. 

Contributions:. 


$41,276.87 


S25.S65.60 

510.00 

36.00 

4S9.00 

5.187.30 

3.7S0.00 

225.50 


Total to deduct. 36.093.40 

Net expense to allow. S5.183.47 


(c) Automobile expense is increased to agree with adjusted book balance. 

(d) Compensation of partners is eliminated and profits shown through partner¬ 
ship Profit and Loss (Schedule 1). 

(e) Loss on sales of automobiles is adjusted for depreciation charged on 
“Peerless” in 1919 and not taken up in 1920 at time of sale, (See Exhibit B). 
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R. P. Whitty Company. 

Schedule 2. 


11 


Distribution of Income , Year Ended December 31, 1920. 

Name and address. Per cent. Other incomes. Total. 

Richard P. Whittv, 624 E. Capitol St., 

Washington, D. C. 50 S22,147.99 $22,147.99 

Frank B. Essex, 3775 Oliver St., N. W., 

Chevy Chase, D. C. 50 22,147.99 22,147.99 

Total. 100 $44,295.98 $44,295.98 

13 R. P. Whitty Company. | 

Schedule 3. ! 

Net Income, Year Ended December 31, 1921. 


Income Additions Reductions Income as 
Account. per return. to income, of incomj*. corrected. 

Completed contracts. . . . 45,479.74 (a) 33,067.S9 . 

Income from truck opera¬ 
tions. (b) 1,215.64 . 

Rental income.(b-1) 935.00 . 


78,547.63 

1,215.64 

935.00 


Total income. 

45,479.74 

Office rent. 

476.43 

Tel. & Tel. 

662.81 

Office salaries and supt... 

5.520.00 

Plans, sta. & Ptg. 

4S2.50 

Travel and entertain- 


ments. 

39S.15 

Trade journals <fc assns... 

260.00 

Miscellaneous. 

2.S75.83 

Insurance. 

486.10 

Interest. 

2,591.04 


S. Total. 13.752.S6 (c) 

Auto operation. 2,196.45 

S. Total. 15,949.31 

Compensation partners. . 8,840.00 (d) 

Bad debts. 1,981.00 (e) 

Depreciation. 3,740.25 


Total expense 


1,619.56 


8.S40.00 

1,383.25 


80,698.27 


(f) 14.72 


12,133.30 

2,196.45 


597.75 

3,754.97 

18,682.47 


. 30,510.56 

14 R. P. Whitty Company. 

Schedule 3-A. 

Explanation of Items. 

(a) Profits on completed contracts are increased in accordance with Exhibit E. 

(b) Income from truck operation, showing an adjusted credit balance of 
$1,215.64 is included. Original account indicated a debit balance of S484.36, 
which took into consideration cost of new truck amounting to Sl,70O.OO which 
has been capitalized. 

(b-1)* Rental income not reported is included for reason stated under Schedule 
1-A (Item A-l). 
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(c) Expense as adjusted, excluding automobile operation, but including in¬ 
terest paid is total of the general expense account per books, less the following 
deductions: 


Total general expense per books. $ 16.566.25 

Less: 

Life insurance premiums (Whitty and Essex). $4S6.10 

Fur. Fixtures (Capitalized). 294.40 

Contributions.;.. 200.00 

Saving Fund. . j. 450.00 

Elks Dues.. 39.00 

Income Tax (Whitty Essex). 2.763.45 

Withdrawals (Whitty <fc Essex). 200.00 

- 4.432.95 


Net expense to allow. $12,133.30 


(d) Compensation of partners is eliminated and profits shown through partner¬ 
ship Profit and Loss (Schedule 3). 

(e) Bad debts are reduced by the following which were not charged in 1921 
and were again claimed as deduction in 1924: 

H. F. Costens. $160.00 

E. .I. Ellis. 259.20 

J. H. DeSibour. 55.00 


Subtotal. $474.20 

Bad debts are also reduced by the account of B. S. Simmons, an architect 
which is disallowed and which amounts to $909.05—this disallowance for the 
reason that taxpayer has not exhausted his legal remedies toward collection and 
it is understood that debtor is solvent. 

(f) Depreciation is adjusted in accordance with Exhibit C. 


15 II. P. Whitty Company. 

Schedule 4. 

Distribution of Income, Year Ended December 31, 1921. 

Name and address. Per cent. Other incomes. Total. 

Richard P. Whitty, 624 E. Capitol St., 


Washington, D. C. 

Frank B. Essex, 3775 Oliver St., N. W., 

50 

$31,007.90 

$31,007.90 

Chew Chase, D. C. 

50 

31,007.90 

31,007.90 

Total. 

100 

$62,015.80 

$62,015.80 


16 R. P. Whitty Company. 

Schedule 5. 

Compulation of Tax, Set Income, Year Ended December 31, 1922. 

Unallowable Nontaxable 
ded. & add. inc. <fe other 

Accounts. Per return. to tax. inc. allow, ded. Amended. 

Profit on completed con¬ 
tracts. $44,568.53 (a) 8.504.11 $53,072.64 

Salaries. 5.9S6.43 . 

Salaries to partners. S,S40.00 (b) 8.840.00 

Rent. 702.24 . 

Interest. 1.423.S9 . 


5.9S6.43 

’ 702.24 
1,423.89 
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Accounts. 


Taxes. 

Depreciation. 
Bad debts.... 

Phone. 

Office supplies 
Trade dues... 
Insurance.... 
Auto expense. 
Truck expense 
Miscellaneous. 


Unallowable Xontaxahle 
ded. & add. inc. & other 

Per return. to tax. inc. allow. d<kl. Amended. 


811.58 
3,740.25 
2,575.52 (d) 

538.23 

438.91 

420.59 

848.92 (e) 
2,919.72 
2,113.35 

331.25 


.(c) 241.87 

1,628.80 .L 


4S3.10 


SI 1.58 
3,982.12 
946.72 
538.23 
438.91 
426.59 
365.82 
2.919.72 
2.113.35 
331.25 


Total expense.... 

31,696.88 


Net income from opera- 



tions . 

12.871.65 


Other Income: 

Interest income. 


3,510.00 
.(0 

Truck income. 

Sale of auto, (See Exhibit 

3.549.50 


B). 

. (k) 

24.38 

Income per return and 



taxable net income.... 

$16,381.65 

23.029.S9 


17 R. P. Whitty G>mpany. 

Schedule 5-A. 


20.986.85 

32,085.79 

3.510.00 

3,549.50 


241.87 


24.38 


$39,169.67 


Explanation of Items. 

(a) Profit on completed contracts is increased in accordance with Exhibit F. 

(b) Compensation of partners is eliminated and profits shown t hrough partner¬ 
ship profit and loss account. 

(c) Depreciation is adjusted in accordance with Exhibit C. 

(d) Bad debts are reduced by the following: 


B. S. Simmons (Note). . . 
Columbus Country Club. 


$550.00 

1,078.80 

$1.628.80 


.24. 
is eliminated 


The former adjustment is made for the reason stated under Schedule 3-A 
(Item E) B. S. Simmons, and the latter for the reason that the ledger sheet of 
that account indicated that the loss was $490.44, instead of $1,569| 

(e) Insurance premiums paid for insurance on the lives of partners 
(See Reg. 62—Art. 291-294 and rulings pertaining thereto) Sol. Opinion 136 

(f) Truck income omitted through error is included. 

(g) Income from sale of automobiles is added in accordance witjh Exhibit B. 

18 R. P. Whitty Company. 

Schedule 6. 

Distribution of Income, Year Ended December 31, 1922. 

Name and address. Per cent. Ol 

Richard P. Whitty, 624 E. Capitol St., Washington, 

D. C. 50 

Frank B. Essex, 3775 Oliver St., N. W., W’ashington, 

D. C. 50 


Totals. 


100 


Ither income. 
$19,584.84 
19,584.83 
S39,169.67 
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R. P. Whitty Company. 
Schedule 7. 


Computation of Taxable Net Income , 


Accounts. Per return. 

Completed contracts. . . . 48.759.02 (a) 

Truck earnings. 4,429.50 


Total. 53.18S.52 


Truck expense.. 3.100.25 (b) 

Depreciation auto. 5.098.00 (d) 

Depreciation F. & F. 44.94 

Gas, oil, insurance <fc tags. 2.650.00 

Advertising. 45.00 

Permits. 155.10 

Rent. 702.24 

Audit expense. 325.00 

Travel, etc. 370.2S 

Donations. 336.80 (c) 

Office expense. 3S3.04 (f) 

Payroll insurance. 3.3S5.19 

Miscel. expense. 343.41 (g) 

Trade assn, dues. 565.00 (h) 

Tel. & Tel. 542.16 

Office salaries. 6,968.00 

Salaries partners. 9.370.00 (i) 

Sta. & stamps. 255.27 

Bonus. 1,215.40 

Interest. 4.812. SO 

Loss on autos. 


Total expense. . . . 40,673.SS 


Net income from opera¬ 
tions. 12,514.64 

Other income: 

Interest. 6.919.95 

Dividends.. 3.832.00 


Income per return and 
taxable net income. ... 23.266.59 


Year Ended December 31, 1923. 


Unallowable Xontaxable 
ded. <fc add. inc. & other 
to tax. inc. allow, ded. 

21,250.43 . 


Amended. 

70,009.45 

4,429.50 


1.995.00 (c) 370.00 

1,116.18 . 

.(d) 49.93 


336.80 

130.00 


228.12 
510.00 


9.370.00 


(j) 72S.77 


(k) 3,832.00 


74.43S.95 


1.475 

.25 

3.9S1 

82 

94 

87 

2.656 

00 

45 

00 

155 

10 

702. 

24 

325 

00 

370. 

28 

253. 

04 

3.3S5. 

19 

115. 

29 

55. 

00 

542. 

16 

6.968. 

00 

255. 

27 

1.215. 

40 

4,812. 

SO 

72S. 

77 

2S.136. 

48 

46.302. 

47 

6.919. 

95 


34.936.53 4,980.70 53,222.42 


20 R. P- Whitty Company. 

Schedule 7-A. 

Explanation of Items. 

(a) Completed contracts—adjusted in accordance with Exhibit C. 

(b) , (c) Truck expense—Reduced by elimination of cost of Larabec truck 
purchased and increased by elimination of credit for allowance of old car traded in. 

(d) Depreciation is adjusted in accordance with Exhibit C. 

(e) Donations are eliminated and passed to partners’ accounts prorata to 
the extent that same are deductible. 

(f) Office expense—Reduced by personal expense included through error. 
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(g) Miscellaneous expense—Reduced by amount which canno|t be identified. 

(h) Trade and assn, dues—Reduced by amounts paid to Elk^ and Congres¬ 
sional Country Clubs, same being personal expense. 

(i) Salaries to partners are eliminated as in previous years. 

(j) Loss on automobiles sold or traded in and not previously clajmed is allowed 
in accordance with Exhibit B. 


(k) Dividends are eliminated and passed to partners’ returns) 
of the amounts received. 


to the extent 


Schedule S. 

Distribution of Income , Year Ended December 31, 192|3. 


Name and address. 

Richard P. Whitty, 624 E. Capitol St., Washington, 

D. C. 

Frank B. Essex, 3775 Oliver St., N. W., Washington, 
D. C. 


Per cent. 

Other income. 

50 

$26,611.21 

50 

26,611.21 

100 

S53.222.42 


Totals. 

21 R. P. Whitty Company. j 

Schedule 9. 

Computation of Taxable Net Income, Year Ended December 3jl, 1924. 

Unallowable I 

deductions & Nontaxable 
additions to income & 
taxable other allow, 
income. deductions. 

. (a)7,039.07 


Accounts. Per return. 

Profit and commissions. . 87,105.55 

Interest income. 2,864.66 

Truck earnings. 2.809.41 (b) 


92,779.62 


Donations. 

Legal and audit expense.. 

Misc. job expense. 

Salaries—office. 

Trade and assn. dues.... 
Office and expense & ptg. 

Rent. 

Tel. & Tel. 

Permits. 

Stationery & stamps. 

Taxes. 

Advertising. 


777.50 (c) 
591.00 
26S.35 (d) 

7,772.75 

254.50 (e) 
394.66 (f) 
702.24 
510.77 

38.00 

147.80 

2,678.22 

1,048.00 


2,300.00 (b) 1,000.00 


777.50 
40! 00 


182.50 

4S.15 


Interest. 13,659.66 

Pay roll insurance. 547.69 

Auto insurance. 273.90 

Auto repairs & operations. 2,471.64 

Auto depreciation. 5,229.82 (h) 

Fur. & Fix. depre. 

Bad debts. 24,433.25 (i) 

Loss on autos. 


Total expense. ... 61,799.75 

Income per books and tax¬ 
able net income. 30,979.87 


. (R) 

471.69 

. 

637.80 (h) 

. (h) 

22,766.74 

. (j) 


. 

97.28 

. 

15.00 

26,752.69 

8,623.04 


Amended. 

80,066.48 

2,864.66 

4,109.41 

87,040.55 


591.00 
228.35 
7,772.75 
72.00 
346.51 
702.24 
510.77 
38.00 
147.80 
2,678.22 
1,048.00 
13,659.66 
1.019.38 
273.90 
2,471.64 
4,592.02 
97.28 
1,666.51 
15.00 

37,931.03 
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22 R. P. Whitty Company. 

Schedule 9-A. 

Explanation of Items. 

(a) Profits on completed contracts—Adjusted in accordance with Schedule H. 

(b) Truck earnings—Adjusted by elimination from debits to account of cost 
of truck ($2,300.00) and from credits to account, of trade in allowance of old 
truck ($1,000.00). 

(c) Donations are eliminated and passed to partners’ accounts prorata to the 
extent that same are deductible. 

(d) Miscellaneous expense—Reduced by cost of radio included through error. 

(e) Club dues to Elks and Congressional Country Club are eliminated as 
personal expense. 

(f) Office expenses—Reduced by cost of additions to office furniture which 
have been capitalized. 

(g) Insurance—Increased by amount of liability premiums on payroll insur¬ 
ance paid but omitted through error. 

(h) Depreciation—adjusted in accordance with Exhibit C. 

(i) Bad debts—Reduced by the following eliminations: 

1. J. H. Desibour, sale price of marble arch but never paid. 

Not bad debt as sale never included as income in this or 


previous year. $160.00 

2. S. D. Cramer, eliminated as the amount in question 

charged to office expense. 157.50 

3. S. J. Henry.*.. 986.09 

4. J. E. Powell. 915.62 

Three and four eliminated as taxpayer has not exhausted 

legal remedies to collect and debtors are both solvent and 
able to pay. 

5. M. Heister, eliminated for reason stated under 3 and 4.. 6.572.91 

6. Oppenheimer, eliminated for reasons not definitely deter¬ 
mined to be worthless and legal remedies had not been 
exhausted. Court settlement in 1925 caused recovery of 
$11,973.02 of $19,955.20 total, leaving $7,982.18 to be 

charged off in 1925. 13,974.62 


Total to deduct. $22,766.74 

(j) Loss on automobiles sold or traded in is allowed in accordance with Ex. B. 


23 R. P. Whitty Company. 

Schedule 10. 

Distribution of Incojne, Year Ended December 31, 1924. 

Name and address. Per cent. Other incomes. 

Richard P. Whitty, 624 E. Capitol St., Washington, 


D. C. 50 S24.554.76 

Frank B. Essex, 3775 Oliver St., N. W., Washington, 

D. C. 50 24,554.76 


Totals. 100 $49,109.52 
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V’hitty Company. 
Exhibit B. 

Exhibit , A utomabilea. 

tions or reductions. 

Time, On hand, 
months. Dec. 31st. 


Value 
for depre¬ 
ciation. 


Rate. 


Amount 

depre. 

allowed. 


Amount 

depre. 

taken. 


DifTcrei 


Amended 

reserve. 


12 

$3,050.00 

$3,050.00 

25 

$762.50 

12 

1,211.25 

1.211.25 

25 

302.81 





$1,065.31 

12 


$3,050.00 


$762.50 

12 


1,211.25 


302.81 

12 


4,400.00 


1.100.00 

12 


4.400.00 


1.100.00 

12 


1.700.00 


425.00 





$3,690.31 

12 

$3,050.00 

$3,050.00 

25 

$762.50 



Traded 



\2 

4.400.00 

4.400.00 

25 

1,100.00 

12 

4.400.00 

4.400.00 

25 

1.100.00 

12 

1,700.00 

1.700.00 

25 

425.00 

12 

2.030.00 

2.030.00 

25 

507.50 


S15.580.00 

$15,580.00 


$3,895.00 

12 


Traded 





Traded 





T raded 





Traded 



12 

$2,030.00 

$2,030.00 

25 

$507.50 

7 

1.995.00 

1.163.75 

25 

290.94 

12 

4.400.00 

4.400.00 

25 

1,100.00 

12 

4.400.00 

4.400.00 

25 

1.100.00 

10 

2.413.73 

2.011.44 

25 

502.80 

7 

3.295.00 

1.922.08 

25 

480.52 


$18,533.73 

$15,927.27 


$3,981.82 

\2 

$1.995.00 

$1.995.00 

25 

$498.75 

12 

4.400.00 

4.400.00 


1,100.00 

12 

4.400. (X) 

4.400.00 


1.100 00 

12 

2.413.73 

2.413.73 


603.43 

12 

3.295.00 

3.295.00 


823.75 

• • 

2.300.00 

1.341.67 


335 42 


S96.00 

522.66 


130.67 


$19,699.73 

$18,368.06 


$4,592.02 


$762.50 

302.81 


Xohe 


$762.50 

302.81 

1 . 100.00 

1.100.00 

425.00 


$3,690,31 


$204.6* 


$1,015.00 

290.94 

1 , 100.00 

1 . 100.00 

502.86 

480.52 


$5,098.00 $1,116 IS $4,489.32 


$762.50 

302.81 


$1,525.00 

605.62 

1 . 100.00 

1 , 100.00 

425.00 


$2,287.50 

2 . 200.66 

2.200.00 

S50.00 

507.50 

$8,045.00 


$789.69 

2.200.00 

2 . 200.00 

1,106.29 

1.304.27 

335.42 

130.67 


$5 229.52 $637.SO $8.066.34 
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Reserve, Profit and 

1-A, year when dis- Amount loss on 

Description. acquired. {>osed of. received. sale. 

1920: 

Auburn. 19 IS $775.00 $500.00 $275.00 

Peerless. 1919-Dec. 712.50 2.000.00 137.50 

Peerless. 1920-Jan. . 

Dodge. 1920-Jan. . . 


Totals. $412.50 

1921: 

Peerless. 1920 . . 

Dodge. 1920 . . 

Peerless Sedan. 1921 . . 

- ** 1921 

Reo “Truck”. 1921 . . 


Total. 

1922: 

Peerless, Pan . 1920 . . 

Dodge Roadster. 1920 $005.63 $(530.00 $24.38 

Peerless Sedan. 1921 . . 

Peerless Sedan. 1921 . . 

Reo “Truck”. 1921 . . 

Peerless Coupe (Drew).... 1922 . . 


Total. $005.03 $030.00 $24.38 

1923: 

Peerless. 1920 $2,287.50 $013.73 $148.77 

Peerless Sedan.. 1921 2.200.00 2.150 00 50.00 

Peerless Sedan.. 1921 2.200.00 2.150.00 50.00 

Reo Truck. 1921 850.00 370.00 480.00 

Peerless Coupe (Drew).... 1922 . . . 

Lara bee Truck. 1923 . . 

Peerless Sedan. 1923 . . 

Peerless Sedan. 1923 . . 

Peerless Touring. 1923 . . 

Peerless Touring. 1923 . . 


Total.. $7,537.50 $5,283.73 $728.77 

1924: 

Peerless Coupe (Drew).... 1922 $1.015.00 $1.000.00 $15.00 

Larabee Truck. 1923 . . 

Peerless Sedan. 1923 . . 

Peerless Sedan. 1923 . . 

Peerless Touring. 1923 . . 

Peerless Touring. 1923 . .. . 

Larabee Truck. 1924 . . 

Chevrolet. 1924 . . 


Total. $1,015.00 $1,000.00 $15.00 


R 


Deprccu 


Cost 


$1.55 
2.85 
3.05 
1.21 


$3.05 

1.21 

4.401 

4.40 

1,70 


$3.05 

1.21 

4.40 

4.40 
1.70 
2,03 


$16,791 


$3.05 

4.40 
4.401 
1.70 
2.031 
1.99 
4.401 

4.40 
2.4i: 
3.29 


$32,083 


$2,03 
1.99 
4.40 
4.40 
2.41: 
3.29, 
2.30( 
891 


$21.72* 

























































































































R. P. WHITTY YS. DAVID BURNET, COMMR., ETC}. 


*© . 

© « CM 00 O f«- 40 

^3 > « O N 

C h • • • • 

O O O f rt o M 

S S ^ ~ o © © 

w n m 


N 00 W 00 
N Cl (N 


C cJ • 

3 fc, C 

© ft® 

J-3 


© © 

Tf> -ir 


a o'© 
c u <y 
O ft £ 

g.® o 

< w * 


© £ c 
5 cT.2 

(S’© w 

> *-.2 

o © 


GO O 

c © 


■*r 

© 

CM 

©- 

O0 

© 

© 


00 

CM 

© 



’'J* 


■*r 

</j 

© 

oo 

© 

© 





SS : 

o 

o 

o 

© 

© 






<© 

© 

TT 


© 

CO 

»o 

CM 


r- 

© 

© 

_ 

oo 

CM • 

© 

Tfl 

r^- 

-c 


rf< 

<y> 

© 

00 

© 

© 


o 

00 


cc 


CM 



© 


r- 

t>. 







CM 


<y> 



• 

© 

© 

• 

© 


03 oo 

o 

< lo 



© 

© 


© 




© 


^-1 






00 



© 

© 


TT 



CM 






_, o ~ 

CZ o © 
.© r» •*-* 

*>:o 

o 

G * iz 


© o o *-• « GO 

co co r- oc 

• * • • • • 

© © CO 00 00 C© 

© O © T}< rf< C5 

3 ^ t- O © © 


C 5 O — CM CO ■'t 1 

I 2 2 2 2 1 

c© co eo co co eo 

cm cm cm cm cm 


)—5773a 


• ”2 •© •© •© • oT . cT 
®Sr;©©>ocoo^fou5v 

©-C© s;c> cs © ao « © cj 

O fl H H a fS 


(Here follows Exhibit B—depreciation exhibit, automobiles.) 
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R. P. Whitty Company. 
Exhibit C. 

Summary of Depreciation. 


Account. 

1920. 

1921. 

1922. 

1923. 

1924. 

Fur. & Fixtures. 

49.94 

64.66 

87.12 

94. S7 

97.28 

Automobiles. 

.. 1,065.31 

3,690.31 

3,S95.00 

3,981.82 

4,592.02 

Totals.i. 

.. 1,115.25 

3,754.97 

3.982.12 

4,076.69 

4.6S9.30 

P. & L. on sales of auto- 





mobiles. 

412.50 


24.38 

728.77 

15.00 


Exhibit D. 


Year Ended December 

31, 1920. 



1. Sale Lots, part 9, 

10-11 





sq. 241. 

. None 

SS.400.00 ... 


SS.400.00 

2. Tax credit on 

above 




sale. 

a 


30.18 ... 


30. IS 


3. Contract Winningder 

Garage. §1,595.93 

4. Contract, Southern 

Garage.. 3.263.43 

5. Contract, Sterling 

Garage. 3,024.55 

6. Contract Inter-Amer. 

Mach. Bldg. 9,650.34 

7. Contract Taylor & 

Tolley. 

8. Contract Trew Motor 

Co. # 1. 


None 


2,969.58 

None 

2,151.91 

12,992.03 

3,522.51 

948.74 


S3,263.43 
872.64 


1.373.65 


3,341.69 

3.522.51 

94S.74 


Total. 17,534.25 31,014.95 4,136.07 17,616.77 

Net increase from contracts. S13.4S0.70 


27 R. P. Whitty Company. 

Exhibit D—Continued. 

Explanation of Adjustments. 

1. 2/3rds of profit on 6300 sq. ft. land at S2.00 per sq. ft. profit. 

2. Tax adjustment on above sale. 

3. Adjustment in accordance with job contract. 

5. See 3. 

6. See 3. 

4. Southern Garage profit eliminated and adjusted in year of sale, 1921. 

7. Profit on job not reported is as follows: 


Contract. SI 14.004.88 

(x) Less dis. 25% on 2nd mort. of §44,000.00 

taken in settlement. 11.000.00 


Net value of sale. §103,004.88 

Cost of job. 101,232.37 


SI,772.51 
1,750.00 


Profit on closed job 
(x).'. 


S3,522.51 
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Payment on 2nd Trust 25% dis. to takp up a profit 

1920 . 7,000.00 (x) 1,750.00 

1921 . 8,000.00 2,000.00 

1922 . 6,500.00 1,625.00 

1923 . 9,000.00 2,250.00 

1924 . 13,500.00 3,375.00 


Total. 44,000.00 li,000.00 


28 R. P. Whitty Company. 


Exhibit D—Continued. 

• I 

8. Profit on Trew Motor Company # 1 not reported, is as followjs: 

Contract. !$ 135,000.00 

Less: Cost of building. 96,551.26 ! . 

“ hand. 31.500.00 . 

“ financing. 1,500.00 | . 

(1/3 profit on land to other members of joint 
venture. 4,500.00 


Total. 

Net profit to R. P. Whitty Co 


8948.74 

(x) 2nd trust of $44,000.00 not sold but taken up at fair market v^lue of 75%. 

Exhibit E. 

Year Ended December 31, 1921. 


134,051.26 


Profit 

reported. 

1. Chastleton Annex. 10,000.00 

2. Oppenheimer Bldg. 5,467.33 

3. Olympic Theatre. 1,203.17 

4. Truck expense credited to 

P. & L., adjusted under 
Schedule 3-A. 918.31 

5. Southern Garage. None 

6. Taylor and Tolley. 


Total. 17,588.81 


Net increase from contracts 


Profit Decrease 

Increase 

adjusted. in income. 

in income. 

33,750.00 .1 

23,750.00 

5,584.82 . 

117.49 

1,184.75 18.42 


None 918.31 

. 

8,137.13 . 

8,137.13 

2,000.00 . 

2,000.00 

■ 

50,656.70 936.73 

34,004.62 

. $33,067.89 
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R. P. Whitty Company. 


Exhibit E —Continued. 


Explanation of Adjustments. 

1. Profit from Chastelton Annex received as 2nd trust note of $45,000.00. 
This has been taken up, as having a discounted value of 75%, or $33,750.00. 
The 25% discount will be taken up as income when notes are paid. 

2, 3. Adjustments made in accordance with job contract accounts. 

4. Trust expense credit to P. & L. is adjusted in expense account, under like 
caption. This credit balance was caused by truck earnings being credited to the 
truck expense account. 
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5. Southern Garage originally reported in 1920 is adjusted as follows: 


Sale price. 

Less sale commission 


Less: Cost bldg. 32.104.74 

“ “ financing. 443.00 

“ “ land..... 16.S00.00 


Profit. 

Less: 1/2 profit on bldg, and 1.3 profit on land to other members 
of joint venture.. 


§65,000.00 

1,950.00 

§63,050.00 


49,347.74 

S13.702.26 

5,565.13 

§8.137.13 


6. Taylor and Tolly profit is reported as indicated by Exhibit D. 


30 R. P. Whitty Company. 

Exhibit F. 

Year Ended December 31, 1922. 

Profit Profit Decrease Increase 
reported. adjusted, in income, in income. 

1. Anthony Auth. §2.123.65 $2.323.65 §200.00 . 

2. Mrs. Margaret Stokes (to 

1923)... 860.00 None . SS60.00 

3. North Wing Georgetown 
Prep, duplication of 1921 

credit.;. S.000.00 “ S. 000.00 . 

4. Jefferson Apt. (On acct.)... S.000.00 . S.000.00 . 

5. Tavlor & Tollv. None 1.625.00 . 1,625.00 

6. Hamilton Hotel. 30.000.00 52.219.11 . 22,219.11 

Total.i. 43.016.35 51,520.46 16.200.00 24,704.11 

Net increase from contracts. SS.504.11 

1. Adjusted in accordance with job contract account. 

2. Adjusted in 1923 and therefore eliminated as loss in 1922. 

3. Duplication of income from job reported in 1921. 

4. Taken up as closed job in 1923, fee of §15,000.00 paid. 

5. Adjusted in accordance with Exhibit D. 

6. Adjusted as follows: 


Contract. §1,011.177.23 

(x) Less 25% discount on S72.500.00. 18.125.00 

2nd trust notes taken in payment. 

Net. §993.052.23 

Cost of job. 940.833.12 


Net profit. 

(x) Notes not sold. 


§52.219.11 
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R. P. Whitty Company. 
Exhibit G. 

Year Ended December 31, 1923. 


2. T. F. Fenimore (Duplica¬ 
tion). 

3. H. W. Peaslee (Duplication). 

4. (Misc. credits to construc¬ 
tion Profit and Loss Acct.).. 

5. Trew Motor Co., #2. 

6. Taylor and Tolley. 

7. Stokes Residence. 


Profit 

Profit 

Decreas 

c 

Increase 

reported. 

adjusted. 

in incomj 

e. 

in income. 

2.342.42 

None 


\ • 

$2,342.42 

105.92 

U 



105.92 

127.59 

a 



127.59 

None 

1,162.18 


1 . 

1,162.18 

U 

15.443.23 

1 

. 4 . 

15.443.23 


2.250.00 

1 

2.250.00 


180.91 

180.1 

h 


15.000.00 

15.000.00 




12.424.07 

33,674.50 

180.1 

1 

21.431.34 


Net increase from contracts. 21.250. *^3 

1. Loss claimed consisted of charges on work in progress and |is accordingly 
eliminated. 

2. Duplication of loss. 

3. Same as 2. 

4. Miscellaneous credits for completed small jobs not previously taken up 
as income. 

5. Profit not reported was as follows: 

Contract. 

Cost bldg. $54,987.30 


Land 

Financing. 

Expense. 

Interest. 

Sales commission. 

Dis. on 2nd trust notes sold 


21.000.00 
5.750.00 
1.000.00 
1,000.25 
3.550.00 
3.500.00 


$1 IS,500.00 


Less 1 /3 profit on land and 1 /2 profit in building to 
other members of joint venture. 
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R. P. Whitty Company. 
Exhibit G—Continued. 


90.798.55 

$27,701.45 

12.258.22 

$15,443.23 


6. Adjusted in accordance with Exhibit D. 

7. Adjusted in accordance with job contractor account, see Exhibit F, Item 2. 

8. Adjusted on closed transaction during this year on basis of $15,000.00 fee. 
Changes and additions were subsequently made for which final settlement was 
affected in 1925. 

Exhibit H. 


Y(ar Ended December 31, 1924. 


1. Sales, lots 2-10-Sq. 60, 

$29,503.31. 

2. Taylor & Tolley. 

3. Jefferson. 

Total. 


None 

U 

15,000.00 


4.585.93 

3.375.00 

None 


15,000.00 


15,000.00 7,960.93 15,000.00 


I 


Net decrease from contracts. 


4.5S5.93 

3.375.00 


7,960.93 

7,039.07 
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Explanation of Adjustments. 


1. Sale lots 2-IO-Sq. 60. 29,503.31 

Cost... 23.92S.30 

Added expense capitalized at time of purchase. 205.71 
Settlement fees, etc. 7S3.37 


Total cost. 24,917.38 


Net profit.. 4,585.93 


2. Adjusted in accordance with Exhibit D (Item 7). 

3. See Exhibit G (Item 8). 

33 Filed Dec. 12, 1927, United States Board of Tax Ap¬ 
peals. 

United States Board of Tax Appeals. 

Docket Number 31127. 

Bichard P. Whitty, 624 East Capitol Street, Washington, 

D. C., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

1. Admits that the petitioner is an individual residing at 
624 East Capitol Street, Washington, D. C. 

2. Admits that the notice of deficiency, a copy of which 
is attached to the petition and marked Exhibit A, was mailed 
to the petitioner on July 11,1927. 

3. Admits that the taxes in controversv are income taxes 
for the calendar years 1920 to 1924, inclusive, and foT 
$7,823.91. 

4. Denies that there was any error made in the determina¬ 
tion of tax proposed in the deficiency letter referred to in 
the petition, and further denies that he erred as alleged in 
subparagraphs (a), (b), and (c) of paragraph 4 of the pe¬ 
tition. 

5. Denies the material allegations of fact contained in 
paragraph 5 of the petition. 
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I 

J 

6. Denies generally and specifically each and every 
34 allegation contained in the petitioner’s petition not 
hereinbefore admitted, qualified, or denied. 
Wherefore it is prayed that the petitioner’s appeal be 
denied,. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

R. H. RITTERBUSH, 

Special Attorney, 

Bureau of Internal Revenue. 


RHR/JCM/cfb. 
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A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 B. T. A. —. Docket Xos. 31126, 31127 


United States Board of Tax Appeals. 


Frank B. Essex, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 
Richard P. Whitty, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated November 11, 1930. 

Petitioners’ contention that the partnership in wiiich each 
was entitled to receive one-half the distributable gains sus¬ 
tained a loss in the construction of a certain hotdl in 1922 
is not sustained by the evidence. 

Loss claimed in 1924 on account of an investment in a 
Canadian land syndicate established by the evidencfe and the 
amount thereof determined. 

Evidence not sufficient to prove that certain del|ts due a 
partnership in which each of petitioners owned a 50 per cent 
interest became worthless in 1924. 
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D. N. Burnham, C. P. A., for the petitioners. 

B. M. Coon, Esq., for the respondent. 

The respondent asserts deficiencies against the petitioner, 
Essex, for the years 1920, 1921, 1922, 1923, and 1924 in the 
respective amounts of $1,255.06, $3,595.39, $894.20, $1,516.62, 
and $622.47, and against the petitioner, Whitty, for the same 
years in the respective amounts of $1,270.85, $3,559.08, 
$864.05, $1,494.87, and $635.06. Such deficiencies are alleged 
to result from the right of each petitioner to receive one- 
half the distributable profits of the partnership of the R. P. 
Whitty Co. For their causes of action as finally pleaded 
at the hearing the petitioners allege: 

36 (a) that the partnership sustained a loss in the 
amount of $12,750 in 1924, as the result of an invest¬ 
ment of that amount in a syndicate formed to handle a cer- 
tain tract of land in Canada; 

(b) that the Commissioner erred in his determination 
that the partnership realized a profit in 1922 in the amount 
of $52,219.11 from the completion of its contract for the 
construction of the Hamilton Hotel and that in fact such con¬ 
tract resulted in a loss in the amount of $2,155.89; and 

(c) that certain debts due the partnership from Michael 
Heister and Si F. Henry in the respective amounts of $6,- 
572.91 and $986.09 were ascertained to be worthless and 
charged off in 1924. 

The two proceedings, involving identical issues, by agree¬ 
ment of the parties, were consolidated for hearing and de¬ 
cision. 

Findings of Fact. 

The partnership, operating under the name of R. P. 
Whitty Company, Washington, D. C., was formed in 1916 
for the purpose of engaging in the contracting business. In 
the taxable y^ars it was composed of R. P. Whitty and 
Frank B. Essex, with each owning a 50 per cent interest 
therein and entitled to receive 50 per cent of the distributa¬ 
ble net earnings. The items of income involved herein rep¬ 
resent parts of the distributable net earnings of such part¬ 
nership or deductions therefrom in each of the sev- 

37 eral taxable vears involved. The business accounts 

* 

of the partnership were kept in a single entry set of 
books. Income from contracts was reported on the com¬ 
pleted contract basis. Hereinafter the word “partnership” 
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will be used instead of the name “R. P. Whitty Company”. 

Some time prior to 1921, the partnership contracted to 
build the Chastleton Annex and to take as its compensation 
approximately $45,000 in second mortgage notes. It was 
to be repaid in cash for all construction expenditures. 
There was a deficiency in cash payments and it took in lieu 
thereof additional second mortgage notes in the amount of 
$12,750. Upon audit of the partnership return of income 
for 1921 the Commissioner increased the reported income 
from completed contracts in the amount of $33,067.89, 
which represented the discount value of the $45,0(30 second 
mortgage notes taken as a fee and not included in any 
amount by the partnership in computing its distributable 
income from contracts completed in such years. 

The second trust notes in the amount of $12,750 received 
in 1921 were endorsed by the petitioners and assigned in 
1922 to a Canadian land syndicate which was nnjde up of 
fifteen persons. This syndicate acquired 8,640 acres of un¬ 
improved prairie farm land in Manitoba, Canada, | at a cost 
of $10 per acre. The syndicate agreement required certain 
annual payments from each of the members to meet taxes 
and other current obligations. In 1924, the partnership 
failed to meet its obligations to the syndicate and thereby 
forfeited all interest therein. In that year the syndicate 
investment was a total loss to the partnershi p. 

38 In 1922 the partnership completed the construction 
of the Hamilton Hotel under a contract that Provided 
for the return of actual cash, plus a fee or profit o^ $30,000. 
The total cash cost was $940,833.12, and the net cash amount 
received was $938,677.23. During the construction of the 
hotel the owners became financially involved and jvere un¬ 
able to make all the cash payments due the partnership 
which was forced to accept corporation notes from both the 
Hotel Company and other interested concerns. In all, such 
notes in the amount of $188,000 were received, anjl, at the 
close of the year, the unpaid balance thereon was| $72,500, 
which was then all in the form of second trust ^iotes on 
the Hamilton Hotel property. 

In its return for 1922 the partnership reported a profit 
from the construction of the hotel in the amount of $30,000, 
and in so doing included the second trust notes in its gross 
income, at a value of $27,844.81. In his audit the (/ommis- 

4—5773a 
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sioner determined a profit of $52,219.11. This result was 
arrived at by including the second trust notes for $72,500 
in the receipts of the partnership discounted to 75 per cent 
of their par value. In the taxable year such notes could 
neither be sold nor used as collateral for bank loans. The 
partnership made many efforts in 1922 and later to sell or 
collect the $72,500 of second mortgage notes, but was unable 
to realize anything therefrom then or at any later times, 
and, at the date of the hearing, still owned the notes. 
Shortly after the close of 1922, the Hamilton Hotel Com¬ 
pany and the Commonwealth Finance Company of Xew 
York, which had undertaken to finance the construction of 
the hotel, both became insolvent and later their affairs were 
settled in bankruptcy proceedings. The second 
39 trust notes received by the partnership in 1922, in 
the amount of $72,500, had no market value at the 
date of receipt. 

In 1918 the partnership secured a contract covering the 
labor and superintendency of construction, or about 25 per 
cent of the total cost of construction of a residence for Mi¬ 
chael Keister, a member of the firm of Milburn and Ileister, 
architects, practicing in Washington. The total cost to 
the partnership, under such contract, was $11,306.11. Pay¬ 
ments thereon were received on June 25 and December 18, 
1918, in the respective amounts of $1,500 and $3,500, leav¬ 
ing an unpaid' balance of $6,572.91. Xo other payments 
have been received. In its income-tax return for 1924, the 
partnership deducted such unpaid balance from its gross 
income as a debt ascertained to be worthless and charged 
off in that year. The partnership never attempted to col¬ 
lect from Keister bv an action at law, for the reason that 
it had secured some building contracts, and hoped to receive 
others through the friendly influence of Milburn and 
Heister. In 1924, Ileister owned some equity in the resi¬ 
dence in question and it was his home at that time. At the 
same date he was still practicing his profession in Wash¬ 
ington but his business was much less in volume than in 
1918. 

Opinion. 

Lansdox : 

Deficiencies for the taxable years 1920, 1921, 1922, 1923, 
and 1924 have been asserted against each of the petitioners. 
The statement of issues upon which the parties agreed at 
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the hearing relates only to the years 1922 and 1924. It is 
obvious therefore that the petitioners concede tljiat the de¬ 
ficiencies asserted for 1920, 1921, and 1923 are correct and 
therefore we redetermine such deficiencies in the respective 
amounts asserted by the respondent. 

40 The single question as to 1922 is whether the part¬ 
nership realized a gain or sustained a los^ upon the 

completion in that year of its contract to construct the 
Hamilton Hotel. This contract was on what is [known as 
the cost-plus basis. The partnership was to Receive all 
the costs it incurred in the construction, and, in addition, a 
cash fee of $30,000 as its compensation or profit thereon. 
The evidence discloses that the actual cash cost df the con¬ 
struction was $940,833.12, and that the partnership re¬ 
ceived on account thereof the net cash amount of $938,- 
677.23. On this showing the partnership claims a loss in 
the amount of $2,155.89. It appears, however, that in addi¬ 
tion to the cash received, the partnership, in tl^e taxable 
year, accepted certain second trust notes of the face value 
of $72,500. The Commissioner determined that such notes 
had a value of 75 per cent of their face at the time received 
and increased the reported income of the petitioners to the 
amount of $52,219.11. Petitioners contend that at date re¬ 
ceived by the partnership such notes not only had no 
market value, but were worthless. The Hamilton [Hotel Co. 
and the financing corporation connected therewith were 
unable to meet their obligations in 1922. The partnership 
could neither sell the notes nor use them as collateral for 
bank loans. Shortlv after the close of such vear both cor- 
porations became insolvent and their affairs weife settled 
in the courts. We are of the opinion that the second trust 
notes in question had no market value at December 31, 1922, 
and should not be included in the income of the partnership 
for such year. 

41 The fact that the second trust notes had njo market 
value in the taxable vear does not establish their 

- j 

worthlessness at that time. Some of them were accepted 
for payments due late in the year and it must be [assumed 
that they had value even though not marketable at that 
time. It follows, therefore, that the loss claimed in the 
amount of $2,155.19, which it predicated solely on the 
worthlessness of such notes at December 31 of thi taxable 
year, can can not be allowed. 
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The evidence is conclusive that the partnership invested 
second trust notes of the Chastleton Hotel of the par value 
of $12,750 in the Canadian land syndicate in 1922, and that 
such investment was a total loss in 1924. The only question 
as to this issue relates to the value of such notes, and, there¬ 
fore, to the amount of the loss. In his adjustments of the 
income of the partnership for 1921, the year in which the 
notes were received, the Commissioner has determined a 
value of 75 per cent of the face value thereof. This deter¬ 
mination has not been challenged bv evidence adduced by 
the petitioner. We conclude, therefore, that the partner¬ 
ship's loss in 1924 from its investment in the Canadian land 
syndicate was 75 per cent of $12,750, or $9,562.50, and that 
one-half of such amount is deductible from the gross income 
of each of the petitioners in such year. 

Petitioners each claim a deduction of one-half the 
amounts of the debts due the partnership which it is alleged 
were ascertained to be worthless and charged off in 1924. 
The debt of Heister was incurred by him in 1918. Peti¬ 
tioners admit that no attempts were ever made to collect 
by an action at law. It was suggested by counsel for 

42 the Government that the three-year period of the 
statute of limitations of the District of Columbia ran 

against this debt in 1921, but the statute has not been cited 
by either party. Upon the record we think petitioners have 
failed to show that the debt was worthless in 1924, or, if 
so, that it was not equally worthless as early as 1921. Peti¬ 
tioners introduced no evidence relating to the Henrv debt. 
On the issue of bad debts the determination of the respond¬ 
ent is affirmed. 

Reviewed bv the Board. 

* 

Decision will be entered under Ride 50. 

Sternhagen and Murdock dissent. 

43 United States Board of Tax Appeals. 

Docket Xo. 31127. 

Richard P. Whitty, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the findings of fact and opinion of the Board 
promulgated in the above entitled proceeding on November 
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I 

11, 1930, the respondent tiled a computation of t|ie tax lia¬ 
bility on March 2, 1931, and the petitioner filed a[n alterna¬ 
tive computation on March 27, 1931. Copies of t|lie compu¬ 
tations were duly served on the parties and after due notice 
the proceeding was called for settlement from the Day Cal¬ 
endar of April 1, 1931. The computations filed disagree as 
to the tax liability for 1923. The petitioner has carried for¬ 
ward and deducted from income for that year the funount of 
a loss shown on the computation for 1922. While the re¬ 
spondent agrees that there is a loss for 1922, hcj does not 
agree that such loss comes within the definition lof a “net 
loss” in section 204 (a) of the Revenue Act of 1921. 

A “net loss” is a statutory concept and may or may not 
be the same as a loss shown on the petitioner's books. Be¬ 
fore we can determine whether or not there is a “jnet loss” 
we must know the gross business income, the deductions re¬ 
sulting from the operation of a trade or business, the non¬ 
business income and the non-business deductions. II. ,1. 
SchlesUiger, 5 B. T. A. 943. Such facts must be established 
by competent evidence. The net loss issue is raised in this 
proceeding for the first time at the hearing under! Rule 50, 
which rule prohibits the consideration of any new issue. 

The facts necessary to the computation of ij net loss 
44 are not contained in the record. 

The premises considered and in accordance with 
the computation of the respondent which we jthink is 
correct, it is 

Ordered and decided with respect to petitioner’i tax lia- 
bilitv as follows: 

Y<*:ir. Deficiency. 

1920 . $1,270.85 

1921 . 3,559.08 

1922 . 

1923 . 1,494.87 

1924 . 


<>v 


^rpavmeut. 


$765.02 


75.46 


Enter. 

(Signed) 


W. C. LAXSDOjs, 

Member. 

Entered Apr. 28, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 
Clerk U. S. Board of Tax Appeals. 
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45 United States Board of Tax Appeals. Filed Oct. 

28, 1931. 

United States Board of Tax Appeals. 

B. T. A. Docket No. 31127. 

Richard P. Whitty, Appellant, 


v. 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

Petition for Review of Derision of the United States Board 

of Tax Appeals. 

To the Court of Appeals of the District of Columbia: 

The appellant, Richard P. Whitty, by this his petition 
respectfully shows: 

First. At all times hereinafter mentioned the appellant, 
an individual, had his principal office, place of business and 
residence in Washington, the District of Columbia. 

Second. This is a proceeding for review, by the Court 
of Appeals of the District of Columbia, of a decision of the 
United States Board of Tax Appeals determining a defi- 
ciencv in income taxes for the calendar vear 1923 against 
the appellant in the sum of $1,494.87, based on the deter¬ 
mination herein complained of. Final notice to the appel¬ 
lant from the Commissioner of Internal Revenue on Julv 

* 

11, 1927, asserting the said deficiency found by him, and a 
petition against his determination, filed by the appellant 
with the Board of Tax Appeals on September 9, 1927, were 
the basis for the matter being considered bv the Board. 
Hearing was had and evidence presented to the Board on 
February 3, 1930, also offered on April 1, 1931: and the 
said decision of the Board was made and entered by it on 
April 28, 1931. 

Third. The controversy before the Board of Tax Appeals 
related to the tax liability of this appellant for the calendar 
year 1923, involving a determination of the question 
whether the appellant is entitled to his statutory net loss 
for the year 1922, in the amount of $5,334.73, for a deduction 
from his income for the following year, 1923, in the deter- 
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mination of the amount of his income tax liability) for 1923. 
This question was decided in the negative by the Board of 
Tax Appeals, and the appellant is thereby aggrieved by the 
decision and hereby appeals therefrom. 

46 Fourth. The errors committed by the Board of 
Tax Appeals upon which the appellant ijelies and 

assigns as a basis of this proceeding, are as follolvs: 

1. The Board erred in holding that any statutory net 
loss of the appellant for 192*2 could not be carriec} forward 
and used as a deduction from income for the vear 11923. 

* I 

2. The Board erred in denying to the appellant a de¬ 
duction of $5,334.73, representing his statutory net loss for 
192*2, as a deduction from his income for 1923, and! entering 
order of deficiency accordingly. 

Wherefore the appellant prays that this Court may 
review the said determination and decision of tl^e Board 
of Tax Appeals in this case, reverse said determination 
and decision, direct entrv of a decision bv said Board in 
favor of the appellant, or remand the proceeding back to 
the Board for further hearing, or grant such otl^er relief 
as this honorable court may deem just. j 

J. B. GRICE, 
Attorney for the Appellant. 

64*2 Munsey Building, Washington, D. C. j 

47 District of Columbia, ss: 

J. B. Grice, being duly sworn, says: 

i 

I am the attorney for the appellant in the aforesaid 
proceeding; I prepared the foregoing petition ^ind am 
familiar with the contents thereof; the allegations! of fact 
contained therein are true to the best of my knowledge and 
belief. The petition for review is not filed for the purpose 
of delay, and I believe the appellant is justly entitled to 
the relief sought. 

J. B. GI^ICE. 

Subscribed and sworn to before me this 28th day of 
October, 1931. 

NELL V. PRICE], 

Notary Ppublic . 
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48 Filed Oct. 28, 1931. 

United States Board of Tax Appeals. 

Docket No. 31127. 

Richard P. Whitty, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

To C. M. Ckarest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. 

Sir: 

Please take notice that on the 28th day of October, 1931, 
the under-signed will present to the Board of Tax Appeals 
and file with the clerk thereof, the petition of Richard P. 
Whitty, a copy of which is annexed hereto, for the review 
by the Court of Appeals of the District of Columbia of 
the final order and decision of the Board in the above- 
entitled proceeding which was entered by said Board on 
April 28, 1931. 

Yours respectfullv, 

(Signed) * J. B. GRICE, 

Attorney for Appellant . 

642 Munsey Building, Washington, D. C. 

Dated October 28, 1931. 

District of Columbia, ss: 

I have this day served upon C. M. Charest, Attorney for 
the appellee, a copy of the above-mentioned petition for 
review and the above letter of notice with respect to the 
same. 

(Signed) J. B. GRICE. 

Subscribed and sworn to before me this 28th day of 
October, 1931. 

(Signed) 

[seal.] 


NELL V. PRICE, 

Notary Public. 
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49 United States Board of Tax Appeals. 

B. T. A. Docket No. 31127. 

Richard P. Whitty, Appellant, 

v. 

i 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

I 

Prcecipe for Transcript . j 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a Transcript of Record in this c^use, and 
within the enlargement of the time ordered for thel purpose, 
transmit and deliver the same to the Clerk of tilie Court 
of Appeals of the District of Columbia, including in said 
Transcript certified copies of the following documents: 

1. Docket entries in the cause before the Board. 

2. Pleadings before the Board. 

3. Findings of Fact and Opinion of the Board. | 

4. Decision and order of redetermination by Board. 

5. Petition for Review by Court of Appeals. 

6. Affidavit of Service of Petition on Appellee, j 

7. This Praecipe for Transcript. 

8. The Statement of Evidence, as settled ancji agreed 
upon. Not included. 

9. Orders for enlargement of time for transmission of 

the record. Not included. ] 

J. B. GRICE, 

l 7 

Counsel for Appellant. 

i 

642 Munsey Building, Washington, D. C. 

Dated March 28, 1932. 
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50 Harrison & Grice, Munsey Building, Washington, 

D. C. * 

Office of James B. Grice, Certified Public Accountant and 

Attornev-at-law. 

Federal Tax Matters. 

June 8, 1932. 

Mr. B. D. Gamble, 

Clerk United States Board of Tax Appeals, 
Washington, D. C. 

Sir: 

Re Richard P. Whitty, B. T. A. Docket No. 31127. 

It has been decided that no Statement of Evidence will 
be necessary to be tiled with the Board and included in the 
Record to be forwarded to the Court sur Petition for 
Review in the above-entitled matter. 

Therefore I request that you prepare and forward to the 
Court the Record, in accordance with the priceipe filed by 
me with you several weeks ago, copy of which was served 
upon Counsel for Respondent at that time. 

Very truly yours, 

(Signed) ' J. B. GRICE, 

Counsel for Petitioner. 

G/k. 

CC. to Counsel for Respondent. 

6/13/32. 

Mr. Coon, Of General Counsel, has no objection, as per 
telephone conversation this date. 

(Signed) F. B. HOWARD, 

Deputy Clerk , U. S. Board of Tax Appeals. 

51 Docket No. 31127. 

Richard P. Whitty, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 50, inclusive, 
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contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in tny office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. j 

In testimony whereof I hereunto set my hand and affix 
the seal of the United States Board of Tax 4-PP ea ls, at 
Washington, in the District of Columbia, this 5th day of 
Julv, A. D. 1932. 

I 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

j Clerk. 

I 

52 United States Board of Tax Appeals.! 

I 

Docket No. 31127. 


Richard P. Whitty, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 5 

I 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record stir petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to January 28, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., December 28, 1931. 

A true copy. Teste: i 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


36 R. P. WIIITTY VS. DAVID BURNET, COM MR., ETC. 

53 United States Board of Tax Appeals. 

Docket No. 31127. 

Richard P. Whitty, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it is hereby 
extended to March 28, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, I). C., Jan. 28, 1932. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk l\ S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 31127. 


Richard P. Whitty, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence and 
transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
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Appeals for the District of Columbia, be and it is hereby 
extended to April 27, 1932. 

(Signed) J. E. MURDOCK, 

Member. 

Dated Washington, D. C., March 28, 1932. 

A true copy. Teste: 

B. D. GAMBLE, 

| Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
55 United States Board of Tax Appeals. 

Docket No. 31127. I 


Richard P. Whitty, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. J 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in t|lie Court 
of Appeals for the District of Columbia, be and it is hereby 
extended to Mav 18, 1932. 

(Signed)" LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 27, 1932. 

.id. 

I 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLfE, 

Clerk U. S. Board of Tax Abpeals. 
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56 United States Board of Tax Appeals. 

Docket No. 31127. 

Richard P. Whitty, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Tune. 

Upon motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record .s ur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to June 13, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., May 13, 1932. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

57 United States Board of Tax Appeals. 

Docket No. 31127. 

Richard P. Whitty, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record snr petition for review of the above entitled 



I 

B. P. WHITTY VS. DAVID BURNET, COMMR., ET(jj. 


39 


proceeding in the Court of Appeals for the district of 
Columbia, be and it is hereby extended to July 1, 1932. 
(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., June 13, 1932. | 

3d. j 

A true copy. Teste: 

B. D. GAMBLE, 

1 Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 
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United States Board of Tax Appeals. 

Docket No. 31127. j 

Richard P. Whitty, Petitioner, 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to August 1, 1932J 
(Signed) * LOGAN MORRIS, 

Member. 

Dated Washington, D. C., July 1, 1932. 
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No. 5773 


R. P. WHITTY, Appellant, 

VS. 

DAVID BURNET, Commissioner of Internal 

Revenue, Appellee. 


ON PETITION TO REVIEW THE DECISION OF THE UNITELf 
STATES BOARD OF TAX APPEALS. 


BRIEF OF APPELLANT. 

Filed February 26, 1933. 


Statement. 

The appeal is against the decision of the United 
States Board of Tax Appeals redetermining a defi¬ 
ciency of income taxes for the calendar year 19^3 
against the appellant. The case is brought to this 
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Court by a petition for review filed October 28, 1931, 
pursuant to Sections 1001, 1002 and 1003 of the Rev¬ 
enue Act of 1926; U. S. Code 26, Secs. 1224,1225,1226. 
Final notice to the appellant from the Commissioner 
of Internal Revenue on July 11, 1927, of the said de¬ 
ficiency determined by him, and petitions against that 
determination, filed by this appellant with the United 
States Board of Tax Appeals, were the basis of the 
matter being considered by the Board. Hearings were 
had and evidence presented on February 3, 1930, and 
further evidence offered on April 1,1931. The Board’s 
decision and order of redetermination were entered on 
April 28, 1931 (R. 29). 

Question Presented. 

The single question presented is whether the ap¬ 
pellees entitled to take his statutory net loss for the 
year 1922, in the amount of $5,334.73, as a deduction 
from his income for the following year, 1923, in de¬ 
termining the amount of his income liability for 1923. 
This question was decided in the negative by the 
Board. 

Assignments of Error. 

The appellant assigns for error (R. 31): 

1. The Board erred in holding that anv statutory 
net loss of the appellant for the year 1922 could not 
be carried forward and used as a deduction from in¬ 
come for the vear 1923. 

* 

2. The Board erred in denying to the appellant a 
deduction of $5,334.73, representing his statutory net 
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loss for 1922, as a deduction from liis income for 1923, 
and entering order of deficiency accordingly. 

l 

Facts. 

j 

The pertinent facts in substance are as follows ^R. 
3-22, 24-29): I 


Appellant and Frank B. Essex, during the yehrs 
1920 to 1924, inclusive, and several years prior thereto, 
each owned a 50 per cent interest, with each entitled 
to receive 50 per cent of the earnings, in the partner¬ 
ship of R. P. Whitty Company, which, during s^id 
time, was engaged in business as contractor and 

builder, in Washington, D. C. All income and deduc- 

i 

tions involved in this appeal represent appellant’s dis¬ 
tributable portion for the years involved. 

Numerous items of income and deductions were in¬ 
volved in the appeal petitioner took to the Board if 
Tax Appeals against the determination of the respond¬ 
ent, for the years 1920 to 1924, inclusive, and tlie 
Board held a hearing on February 3, 1930, and ojn 
November 11, 1930, reported findings of fact and an 
opinion, and stated that decision would be subse¬ 
quently entered under Rule 50. 

In due time both respondent and petitioner filed ja 
proposed recomputation of the deficiencies, or over¬ 
payment, as the case may be, for each of the years 
1920 to 1924, both computations predicated on th0 
Board’s findings of fact. The onlv difference betweei 
the computations filed by respondent and petitioned 
was that petitioner took the net loss thus compute( 
for the vear 1922 and forwarded it to 1923 as a deduct 
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tion from income for that year, whereas respondent 
omitted to do this. The presiding Board member, the 
Honorable W. C. Lansdon, at chambers, heard counsel 
for the respective parties, regarding the difference in 
their computations, and motion was presented by 
counsel for petitioner to have his computations ac¬ 
cepted; and if such computations be not accepted un¬ 
der the existing findings of fact and opinion, alterna¬ 
tive motion was made that amendments to the peti¬ 
tion to cover the specific item of net loss for 1922 as 
deduction for 1923, and if the detailed facts alreadv 
in evidence were not sufficient from which to compute 
said net loss, additional evidence was offered to this 
end. 

The presiding Board member denied these motions, 
and on April 28, 1931, reported his decision and en¬ 
tered order on same, in which the computations as 
filed by counsel for respondent were declared to be 
the deficiencies and overpayments, respectively, for 
the vears above mentioned, as follows: 

V / 


Year. Deficiency. Overpayment. 

1920 . $1,270.85 . 

1921 . 3,559.08 . 

1922 . $765.02 

1923 . 1,494.87 . 

1924 . 75.46 


Appellant’s petition to tlie Board of Tax Appeals 
recited as assignment of error, in respect to tlie item 
here on appeal, that the Commissioner erred in not 
properly determining profits made and collected as 
result of building operations of R. P. "Whitty Com- 
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pany, and that the controversy grew out of adjustment 
of the income of the said R. P. Whitty Company. 

At the first hearing on February 3, 1930, evidence 
was duly submitted, and included documents, accounts, 
books, income tax returns of appellant and the said 
partnership for each of the years herein mentioned, 
revenue agent’s reports on appellant and partnership 
for each of the years, and oral testimony from ^our 


witnesses. 


ARGUMENT. 


Argument on behalf of appellant will be brief. It 
is respectfully submitted that the error of the Board is 
palpable; and the case should be remanded for pet- 
tlenient before the Board under Board’s Rule 50 1 in 
the usual wav. 

If there be any dispute of fact between the parties, 
it certainly is small, and there is nothing of fact that 
could not have been adjusted between the parties! or 
under the direction of the Board without difficulty. 
Indeed, the computations showing the business los^ of 
appellant for the year 1922 were the same on the phrt 
of appellant, appellee, and the Board. 

The Board’s error is in its opinion (R. 29), wh^re 
it holds as a matter of law that “the net loss is raided 
in this proceeding for the first time at the hearing 
under Rule 50.” The Board appears to overlook tljiat 
appellant’s petition (R. 4) says: “The taxes in con¬ 
troversy grow out of adjustment of income of the R. P. 
Whitty Company (partnership)” * * * and ttyat 

“the Commissioner of Internal Revenue has not 
properly determined profits made and collected as the 
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result of the building operations of the R. P. Whitty 
Company for which deferred payments were received 
over a period of years subsequent to completion of the 
work.” 

This is admittedly not the best of language or gram¬ 
mar, but it certainly was intended to convey, and 
should not fail to be so construed, that the benefit of 
net loss, if any, is claimed as a deduction in the proper 
subsequent year or years. 

And as to the net loss which was actually agreed 
upon and determined for 1922 being a “statutory net 
loss”, that is to say, a “business net loss”, the Board 
in its opinion and decision appears to also overlook the 
fact that in its findings of fact (R. 24-25-26) it finds 
that “the items of income involved herein represent 
part of the distributable net earnings of such partner¬ 
ship (R. P. Whitty Company) or deductions therefrom 
in each of the several taxable vears involved,” and 
that said partnership was engaged in the contracting 
business and was composed of this appellant and 
Frank B. Essex, each on a 50-50 basis, both as to in¬ 
vestment and net earnings. 

The Board in its decision savs that “a net loss” is a 
statutory concept and may or may not be as the loss 
shown on the petitioner’s books. Before we can deter¬ 
mine whether or not there is a net loss we must know 
the gross business income, the deductions resulting 
from the operations of a trade or business, the non¬ 
business income and the non-business deductions.” 
There can be no disagreement with the Board as to 
this, of course. But we submit that those factors were 
before the Board in the mass of documents, accounts 
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and reports, as exhibits in evidence, and in the lengthy 
testimony of several witnesses that was taken. 

The term “net loss” is no more of a statutory con¬ 
cept than numerous other terms, such as gross incopie, 
net income, earned income, capital assets, capital 
losses, deductions, invested capital, with respect to 
none of which there is any difficulty of arriving at 
under a Rule 50 settlement, when there is such dat^ in 
evidence as in the present case. 

The pertinent part of the Statute, Revenue Act of 
1921, reads: 

Section 204 (5). If for any taxable year, be¬ 
ginning after December 31, 1920, it appears 
upon the production of evidence satisfactory 
to the Commissioner that any taxpayer has sus¬ 
tained a net loss, the amount thereof shall be de¬ 
ducted from the net income of the taxpayer for 
the succeeding taxable year; and if such net loss 
is in excess of the net income for such succeed¬ 
ing taxable year, the amount of such excess 
shall be allowed as a deduction in computing 

the net income for the next succeeding taxable 

* # * 

vear. 

Section 204 (a). That as used in this Sec¬ 
tion the term “net loss” means only net lossbs 
resulting from the operation of any trade or 
business regularly carried on by the taxpayer 
(including losses sustained from the sale or 
other disposition of real estate, machinery, and 
other capital assets, used in the conduct of su<}h 
trade or business); and when so resulting meaits 
the excess of the deductions allowed by Section 
214 or 234, as the case may be, over the sum of 
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the following: (1) the gross income of the tax¬ 
payer for the taxable year; (2) the amount by 
which the interest received free from taxation 
under this title exceeds so much of the interest 
paid or accrued within the taxable year on in¬ 
debtedness as is not permitted to be deduction 
by paragraph (2) of subdivision (a) of Section 
214 or by paragraph (2) of subdivision (a) of 
Section 234; (3) the amount by which the de- 
ductionable losses not sustained in such trade or 
business exceed the taxable gains or profits not 
derived from such trade or business; (4) 
amounts received as dividends and allowed as a 
deduction under paragraph (6) of subdivision 
(a) of Section 234; and (5) so much of the de¬ 
pletion deduction allowed with respect to any 
mine, oil or gas well as is based upon discovery 
value in lieu of cost. 

In the event that the court holds that the Board did 
not err in saying that petitioner did not raise in his 
petition the item of deduction here claimed, it is re¬ 
spectfully submitted that the decision in the case of 
International Banding Machine Company vs. Commis¬ 
sioner,! 37 Fed. 2 (d) 660 (C. C. A., 2nd) should apply. 
In that case the Circuit Court held that it was error 
for the Board of Tax Appeals to not permit amend¬ 
ment of pleadings in the hearing under Rule 50, to con¬ 
form to the proof; and the court said * 4 refusal can 
serve onlv the convenience of the Board in not hav- 
ing to!decide the added grounds of controversy, al¬ 
though it is the Board’s duty to decide, if there has 
actuallv been a fair trial of those issues;” and “under 
these circumstances we regard it as an abuse of dis- 
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cretion for the Board to deny the proposed amend¬ 
ment and refuse to consider the evidence.” In that 
decision, with respect to such a motion to amend ht 
time of the hearing, under the Board’s Rule 50, the 
court said: 

“The motion was made within the meaning 
of Rule 18. As ordinarily used, hearing meahs 
the whole proceeding, down to and including the 
decision, although sometimes from its context, 

. it mav be confined to the introduction of evi- 
► 

dence and the submission of oral or written ar¬ 
gument thereon. No reason is suggested for 
giving a limited meaning to the word as used ^n 
the Rule. At least it must include, not only tqe 
introduction of evidence, but the argument <jf 
counsel thereon as well.” 


In this connection, it is also pertinent to call atten¬ 
tion to Rule 62 of the Board which expressly provides 
that the “hearing” consists of two or more distinct 
hearings, when dealing with a certain type of tax case^, 
namely, those that are called special assessment case^, 
under Section 328 of the Revenue Act of 1918 or of 

I 

1921. Under that Rule the Board will receive evidence 
on certain issues, and make decision with respect to 
those issues, and then take up evidence on other issues 
that could not be logically adduced and considered in 
the first instance. 

Now that is strictly applicable to the type of ques¬ 
tion such as in the case at bar. Until the Board shall 
have decided whether there was a net loss in any givefi 
year, it could not logically treat with evidence an4 
issues regarding such net loss that might be incident] 
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ally and later determined (as was done in the case at 
bar) in one or more of a half a dozen years. 

The Revenue Act of 1926, Section 906 (d) recites: 

“A decision of the Board (except a decision 
dismissing a proceeding for lack of jurisdiction) 
shall be held to be rendered upon the date that 
an order specifying the amount of the deficiency 
is entered in the records of the Board.” 

This appears to mean that the Board’s usual findings 
of fact and opinion do not constitute the real decision 
of the Board, but they only amount to an interlocu¬ 
tory decision. Such interlocutory decision would not 
ordinarily be considered as terminating the hearing. 

It is the common practice for the Board to accept 
amendments and evidence, under its Rule 18, any time 
before the conclusion of the hearing; but the Board 
appears to consider that its hearing ends with or prior 
to the interlocutory decision. 

The Board has treated with many cases, under Rule 
62, allowing amendments and evidence to be presented 
at a second hearing. J. G. Curtis Leather Company, 
13 B. T. A. 1259; Gus Sun Booking Exchange, 13 
B. T. A. 1066; Stokes Milling Company, 12 B. T. A. 
912; F. Kieser & Son Company, 10 B. T. A. 802; Ham¬ 
ilton Webb, 10 B. T. A. 939; E. B. Ficklen Tobacco 
Company, 10 B. T. A. 51. This practice of the Board 
appears to meet with the approval of the courts. 
Christopher Company vs. Commissioner (Ct. Ap. 
D. C.), 60 App. D. C. 368, 55 F. (2d) 530; Strong Pub¬ 
lishing Company vs. Commissioner (C. C. A. 7th), 56 
F. (2d) 550. 
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Under unusual circumstances, the Board has granted 
re-hearing or reconsideration in cases that are npt 
special assessment cases under Rule 62, but most pf 
such re-hearings or reconsiderations are not reported. 
James Duggan, Ex. 8 B. T. A. 482; Peninsula Ship¬ 
building Company, 9 B. T. A. 189; AVaimanalo Sug^r 
Company, 13 B. T. A. 323; Morris Sass, 12 B. T. A. 
156; Victor Marquissee, 11 B. T. A. 334. 

For the reasons stated above, the case at bar is dis¬ 
tinguished from that of Bankers Pocahontas Coal 
Company vs. Burnet, decided by the Supreme Court, 
December 5,1932. In that case Mr. Justice Stone said: 
“It is not shown that the evidence tendered was ndt 
available to the petitioner in ample time to present it 
before the Board had made and filed its findings of 
fact and opinion; under the circumstances we can npt 
sav that the Board abused its discretion in denvinfc 
a re-hearing. ’ ’ It will be noted that the Supreme Court 
did not hold that under no circumstances could tip 
Board receive amendments or further evidence at th< 
Rule 50 or Rule 62 hearing. 

In the case at bar, the only item being treated with 
is a net loss of taxpayer for the year 1922; and mani¬ 
festly, with the income and deductions for that yeaif 
involved in the original and major controversy before 
the Board, a determination of what such net loss 
would be, if any, could not be known until after the 
Board's findings on the other issues on that year. It 
is respectfully submitted that in view of the foregoing, 
and for reasons of simple justice to a taxpayer, in a 
matter where the other party to the litigation is not 
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placed at any disadvantage, this case should be re~ 
manded to the Board for the consideration and allow¬ 
ance of the net loss of 1922 as a deduction for the 
year 1923. 

J. B. GRICE, 

Attorney for Appellant, 

643 Munsey Building, Washington, D . C. 

Dated February 26,1933. 
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